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I. PETITIONERS’ STANDING 1 

Intervenor-Respondent accepts Petitioners’ statement of standing. 2 

II.   STATEMENT OF THE CASE 3 

A. NATURE OF THE LAND USE DECISION AND RELIEF 4 
SOUGHT 5 
 6 
Intervenor-Respondent accepts Petitioners’ statement of the land use 7 

decision.  The county’s decision, however, should be affirmed. 8 

B. SUMMARY OF ARGUMENTS  9 

1. RESPONSE TO FIRST ASSIGNMENT OF ERROR 10 

a. First sub-assignment of error 11 

Petitioner is incorrect in arguing that hallways needed to have been 12 

included in the calculation of “design capacity.”  The primary purpose for 13 

which the hallways have been designed is to allow people to move through 14 

them, not to occupy or assemble there.   The County got that right. 15 

b. Second sub-assignment of error 16 

Petitioner is incorrect in arguing that patios and porches needed to 17 

have been included in the calculation of “design capacity.”  The applicable 18 

standard here deals with “design capacity” for “enclosed structures.”  The 19 

patios and porches will not be enclosed.  The County got that right. 20 

c. Third sub-assignment of error 21 

Petitioner is incorrect in arguing that the number of people the locker 22 
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room has been designed for should be calculated based on the number of 1 

lockers depicted in the architectural rendering.  Petitioner’s theory ignores 2 

the essential part of the use that involves golfers placing their possessions in 3 

a locker and then going outside to play golf.  The county correctly found that 4 

the accurate measure of “design capacity” for this room is based on the size 5 

of the area and the amount of seating available to accommodate the people 6 

actively changing clothes in this room.   7 

d. Response to Petitioner’s footnote 5 at page 14: 8 

Petitioner is incorrect in arguing that a condition of approval limiting 9 

the total number of people allowed inside the buildings to 100 is legally 10 

inadequate.  Although Petitioner does not develop its argument, which is 11 

consigned to a footnote, the legislative history contemplates that, in light of 12 

the ambiguity inherent in “design capacity,” a condition of approval of this 13 

nature may be necessary to ensure compliance with the rule.  The county 14 

decision is consistent with the legislative history.   15 

C.  SUMMARY OF MATERIAL FACTS 16 

Intervenor accepts Petitioner’s statement of facts. 17 

III. JURISDICTION 18 

Intervenor agrees LUBA has jurisdiction to hear this appeal.   19 

20 
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IV.  RESPONSE TO ASSIGNMENT OF ERROR 1 

A. RESPONSE TO FIRST ASSIGNMENT OF ERROR: Respondent 2 
correctly construed applicable law concerning “design capacity” 3 
of structures, consistent with how it had been interpreted by 4 
LUBA in ORCA I.  Intervenor included all of the necessary 5 
components of the structure for the “design capacity” 6 
calculations.  Intervenor correctly calculated the number of 7 
people those areas were designed for.  This “design capacity” 8 
calculation is buttressed by a condition of approval allowing for 9 
no more than 100 people in the buildings at one time.   10 

 11 
1. Standard of review. 12 

 13 
Intervenor accepts Petitioners’ statement of the standard of review. 14 

2. Argument 15 

Petitioner’s brief correctly explains that, when OAR 660-033-16 

0130(2)(a) applies, it requires buildings to have a cumulative “design 17 

capacity” of no more than 100 people.  As noted by Petitioner, LUBA has 18 

interpreted this standard to require “that any structures that are not designed 19 

primarily for human occupancy or for purposes of assembly need not be 20 

evaluated.”  Oregon Coast Alliance v. Curry County, __ OR LUBA __, 21 21 

(LUBA No. 2015-006, May 15, 2015.) (ORCA I).   LUBA further explained 22 

this same concept as follows:  23 

“Similarly, in the circumstance of a multi-function facility such 24 
as the proposed clubhouse, we believe that areas of the 25 
clubhouse intended for storage of golf carts, etc., and not 26 
intended primarily for human occupancy or for purposes of 27 
assembly also need not be counted toward the 100-person 28 
design capacity limitation. However, all areas or structures 29 
designed primarily for human occupancy or assembly, 30 
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including the restaurant and lounge, must be designed for a 1 
cumulative capacity of 100 persons or less.”  Id. 2 
 3 
The paragraph above was the lodestar for all of Intervenor’s testimony 4 

and submittals during the county remand proceeding.   5 

Following LUBA’s remand of ORCA I, Intervenor hired an Oregon-6 

licensed architect, experienced in commercial projects, to provide 7 

preliminary drawings of the proposed club house.  Intervenor and its 8 

architect viewed this exercise as involving two components.  First, LUBA’s 9 

holding in ORCA I required Intervenor to distinguish between the portions of 10 

the buildings that were “designed primarily for human occupancy or 11 

assembly.”  Second, Intervenor needed to design the occupancy and 12 

assembly spaces such that, during a “full house” scenario, they cumulatively 13 

would not be capable of accommodating more than 100 people.  Intervenor 14 

was careful to avoid the fatal lapse it made in ORCA I, in which Intervenor 15 

anticipated the number of people expected to use the building in normal 16 

operations, as limited by the playable capacity of the golf course.  Instead, 17 

Intervenor looked to the maximum number of people who might be 18 

accommodated in all of the spaces, even though it is not expected that the 19 

clubhouse will actually operate at this theoretical “full house” condition.   20 

Throughout this exercise, Intervenor has been mindful of how the 21 

building is intended to be used.  “Design capacity” is determined in part by 22 
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the nature of the use proposed.  Consider, for example, the 818 sq. ft. area 1 

depicted in the drawings for the occupied portion of the dining room, which 2 

is shown with seating for 36 diners.  Conceptually, it might be possible to fit 3 

twice as many people in that area if it were outfitted with cafeteria-style 4 

tables and benches, as opposed to the more spacious arrangement of dining 5 

tables shown in the drawing.  However, the scenario with the cafeteria tables 6 

would not accurately reflect the intended purpose of this room.  See Rec. 7 

144, where Intervenor’s architect explained: “[W]hile it could be possible to 8 

fit more tables and seats in this area, it would be detrimental to the design 9 

intent of creating an elegant formal dining ambiance.”     10 

Throughout this proceeding, Intervenor has recognized that the 11 

“design capacity” standard is deeply ambiguous.  Rec. 128 (referring to the 12 

standard as “difficult to interpret.”).   The County Board agreed.  Rec. 17 13 

(describing the standard as “subjective.”).  It appears that in ORCA I, LUBA 14 

shared that view.  See ORCA I at 21 (recognizing “that imposing a 15 

maximum ‘design capacity’ standard, without defining that term, places the 16 

county in a difficult position.”).   17 

In ORCA I, LUBA discovered relevant legislative history that shows 18 

the people who contributed to the drafting of this rule also understood there 19 

was no objective way to measure “design capacity.”  The legislative history 20 

acknowledges there would be situations where calculating “design capacity” 21 
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would involve the subjective statements of how the building was intended to 1 

be used.  In situations where an applicant designed a space in a manner 2 

intended to avoid “rubbing elbows,” the rulemaking committee recognized 3 

that a condition limiting the number of people allowed inside the building 4 

would be the only way to provide certainty that the building would not be 5 

used in a way that exceeded the 100 person “design capacity.”  See 6 

transcript of rulemaking advisory committee, reproduced in ORCA I at pg. 7 

17-19, fn 8.  In its submittals to the county, the applicant explained:  8 

“[D]esigning a building with adequate ‘elbow room’ does not 9 
need to be viewed as a cynical attempt to justify a larger 10 
building than would otherwise be typical for 100 people.  11 
Sometimes the need for ‘elbow room’ is actually an essential 12 
part of the land use proposal.  The type of facility that is 13 
proposed here is intended to provide a high level of comfort and 14 
an exclusive ambiance, and the golfers who patronize the 15 
development would not be satisfied with the experience if they 16 
were packed into the clubhouse like sardines.”  Rec. 136. 17 

 18 
Consistent with the legislative history discussed above, Intervenor 19 

proposed a condition of approval limiting the number of people allowed 20 

inside that would both ensure compliance with the “design capacity” 21 

standard, and would also help preserve “the type of customer experience that 22 

will be a hallmark of this golf course.”  Id.  Without that condition of 23 

approval, different parties could engage in endless speculation about how it 24 

might actually be possible to fit more people into the structure than the 25 

architect’s drawings accounted for.   26 
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Now Petitioner engages in exactly that type of speculation.  Petitioner 1 

argues that Intervenor should have included hallways in the category of 2 

spaces “designed primarily for human occupancy or assembly,” and should 3 

have included the number of people those hallways are designed to 4 

accommodate in the “design capacity” calculation.  Petitioner makes 5 

essentially the same argument about the outside patios and decks.  Finally, 6 

Petitioner argues that Intervenor undercounted the number of people for 7 

which the locker rooms are designed.   8 

However, before getting to the merits of any of these specific 9 

arguments, we note that Petitioner does not assign error to the overarching 10 

condition of approval that limits the cumulative number of people allowed in 11 

the buildings to 100.  In fact, Petitioner does not really discuss this condition 12 

of approval at all, except for a footnote in which Petitioner claims this type 13 

of condition is not legally adequate.  Pet. Br. pg 14, fn 5. 14 

It’s odd that Petitioner’s footnote doesn’t explain why it thinks this 15 

type of condition of approval is inadequate, especially in light of the clear 16 

nod of approval shown in the legislative history for using this type of 17 

condition to give meaning to an otherwise hopelessly ambiguous standard.   18 

Petitioner’s introductory arguments also suffer from a major 19 

misrepresentation of the county’s decision and Intervenor’s testimony.  On 20 

Page 5 of its brief, Petitioner quotes Intervenor’s architect explaining the 21 
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“generous,” “spacious,” “grand,” and “open” nature of the building 1 

proposed, which are essential aspects of the proposed clubhouse.  Petitioner 2 

also quotes the County Board decision as saying:  3 

“[T]he applicant explained that the spacious layout of the 4 
clubhouse, including the layout of the seating in the restaurant, 5 
lounge and bar area, is essential to providing the level of 6 
comfort and ambiance that are to be central characteristics of 7 
this facility.  The applicant has been frank in its 8 
acknowledgements that these spaces could potentially be 9 
populated by more furniture and smaller furniture than what has 10 
been depicted in the drawings.” 11 
 12 

Based on these quotations, Petitioner concludes:  13 

“Therefore, it appears, at the outset, that the applicant is using a 14 
standard to determine ‘design capacity’ that the applicant 15 
admits is designed to accommodate more people than is 16 
represented on the architectural rendering.  By acknowledging 17 
that the area is “generously” designed and that additional 18 
seating will be used for that “generous” design, the applicant 19 
appears to be designing the property for additional seating that 20 
is not otherwise being accounted for in the structure’s design 21 
capacity.”  Pet br. 6, line 4. 22 
 23 
Petitioner’s conclusion is so rife with inaccuracies, and so totally 24 

unsupported by evidence in the record, it’s hard to follow.  First, when the 25 

previous passage from the County Board decision is read in context, it is 26 

clear that, when Intervenor was being “frank in its acknowledgements that 27 

these spaces could potentially be populated by more furniture and smaller 28 

furniture than what has been depicted in the drawings,” Intervenor’s candor 29 

was for the purpose of pointing out the subjectivity inherent in the “design 30 
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capacity” standard, which makes it difficult to apply and easy to circumvent.  1 

Intervenor was not proposing that it would switch out the comfortable dining 2 

furniture for picnic tables as soon as the county approved the use.  Rather, it 3 

was illustrating the need for an overall cap on the number of people allowed 4 

in the building, in light of the fact that counting chairs is an elusive exercise.   5 

Petitioner neglected to include the next portion of the County 6 

decision, following Petitioner’s excerpt.  When read in context, it shows that 7 

Petitioner has not faithfully represented Intervenor’s position or the County 8 

Board’s decision.  Following the passage excerpted by Petitioner, the 9 

County decision continued: 10 

“The Board is aware that furniture could be moved, more seats 11 
could be provided, and additional guests could be provided with 12 
‘standing room only,’ such that the actual number of people that 13 
might theoretically fit in these spaces could be higher than these 14 
spaces have initially been designed to accommodate.  For this 15 
reason, the applicant has proposed a condition of approval that 16 
will limit the total number of people allowed inside the four 17 
proposed buildings to be no greater than 100 people at any 18 
time.  Because the approval standard is so subjective and could 19 
be circumvented simply by rearranging furniture, a condition of 20 
approval that limits the number of people allowed inside the 21 
buildings is the best and most practical way to provide certainty 22 
that the buildings will actually be used in the manner originally 23 
proposed.  Rec. 12. 24 
 25 
In sum, it is incorrect and disingenuous for Petitioner to say that 26 

Intervenor was “designing the property for additional seating that is not 27 

otherwise being accounted for in the structure’s design capacity.” 28 
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Petitioner continues misrepresenting Intervenor’s position on page 9 1 

of its brief, lines 10-15, making essentially the same claim about 2 

Intervenor’s intentions to bring more furniture into the building following 3 

county approval.   4 

Petitioner takes even greater liberties with the facts on page 10, line 7, 5 

when it says, in regard to the hallways: “the applicant admits that they were 6 

generously designed to allow for additional seating[.]”  That is absolutely 7 

incorrect.  Intervenor has never proposed seating in the hallways.  The only 8 

suggestion that the hallways might be used for seating was made by 9 

Petitioner. Rec. 34.    10 

Throughout this proceeding, Petitioner has shown a general tendency 11 

to be overly casual about getting the facts right and accurately paraphrasing 12 

the quotations it uses.1  It is difficult to have a coherent debate on the legal 13 

merits when so much energy has needed to be spent on correcting 14 

Petitioner’s inaccuracies.        15 

3. Response to First sub-assignment of error:   Hallways were 16 
correctly excluded from the “design capacity” calculation because 17 
their primary purpose is to provide for internal circulation in the 18 
structure, not to provide for human occupancy or assembly.   19 

                                                 
1 See, e.g., Rec. 13-14, in which the County Board describes Petitioner’s 
alteration of a quotation and subsequent use of that quotation to argue in 
support of a point that was opposite to the meaning of the quotation in its 
original context.  See also Rec. 31, in which Intervenor first called Petitioner 
out for altering the quotation and misrepresenting its meaning.   



 11 

 1 
a. Preservation 2 

 3 
Petitioner agrees this argument was preserved.   4 

b. Argument 5 

Petitioner and applicant agree that “the dispositive question for 6 

whether a structure or portion of a structure needs to be included in the 7 

design capacity is controlled by whether it is ‘designed primarily for human 8 

occupancy or assembly.’” Pet. Br. 7.  Petitioner and Intervenor also agree 9 

that the primary purpose of the hallways involves persons using this space in 10 

some capacity (as opposed to storage rooms, for example, which are 11 

designed for the primary purpose of storing things).  The main point of 12 

disagreement appears to be whether people transiting though a hallway are 13 

“occupying” or “assembling” in it.   14 

Petitioner provides dictionary definitions for “occupancy” and 15 

“assembly.”  Petitioner cites to the American Heritage Dictionary (3d ed. 16 

1992).  These definitions are helpful and instructive, but the definitions from 17 

Webster’s Third New International Dictionary (unabridged ed. 2002) should 18 

also be considered, as that dictionary is the standard reference used by 19 

Oregon Courts.  See Jack L. Landau, The Eighth Justice? Webster, His 20 

Dictionary, and Its Influence on Oregon Law, 2 OR APPELLATE ALMANAC 21 

65, (Oregon State Bar, Appellate Practice Section, 2007).  This article 22 
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explains “The courts virtually ignore all other dictionaries.”  Id.  at 71.   1 

Webster’s Third defines “occupancy” as: 2 

“1 a : the taking and holding possession of real property under 3 
a lease or tenancy at will  b : the act of taking possession of 4 
something that has no owner (as a waif or derelict) and thus 5 
acquiring title to it 2 a : the act of becoming an occupant or the 6 
condition of being an occupant <between successive human 7 
occupancies, the caves were often used by wild animals. [ …] b 8 
: the condition of being occupied [ …] 3 : the particular use or 9 
type of use to which property (as a building or part of a 10 
building) is put [ … ] 4 : an occupied building or part of an 11 
occupied building.” 12 
 13 
Regardless of which dictionary you use, these definitions of 14 

“occupancy” are not a good fit for the proposed primary use for the 15 

hallways.  All of the activities described in both dictionary entries for 16 

“occupancy” are static in nature, or somewhat permanent.  They all deal 17 

with situations in which a person occupies a space and stays there for a 18 

period.  None of them accurately describes the transitory, ephemeral act of 19 

walking down a hallway.  If a person enters a hallway with the primary goal 20 

of reaching the far end and leaving that hallway, it’s not the same as the 21 

humans who “occupied” the caves, as in the dictionary example.    22 

Petitioner is sure to argue that, even if it only takes a fleeting moment 23 

for a person to walk down a hallway, that person is briefly “occupying” the 24 

space.  While that might be true, it doesn’t establish that the space has been 25 

“designed primarily for human occupancy,” as LUBA put it in ORCA I.  It 26 
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merely establishes that a person occupies the hallway while they achieve the 1 

room’s primary purpose, which is to allow them to move from point A to 2 

point B.  In this same sense, a person temporarily “occupies” a storage room 3 

when she briefly steps inside to retrieve stored goods, but that does not 4 

establish that the primary purpose of the storage room is to provide for 5 

human occupancy or assembly. 6 

Petitioner also argues that the areas labeled “view areas” on the 7 

architectural renderings necessarily leads to a conclusion that the hallways 8 

were “designed for a specific purpose: to have people occupy or assemble in 9 

that particular space to enjoy the view of the coast or mountains.”  Pet. Br. 8.  10 

Petitioner fails to realize that a pedestrian walking down a hallway can enjoy 11 

a view without needing to stop and loiter there; these are people who can 12 

walk and chew gum at the same time.  Again, Petitioner misses the fact that 13 

the primary purpose of the hallway is to get people from one part of the 14 

building to the other, and a secondary benefit of providing them with a good 15 

view does not mean the space was designed primarily for them to gather 16 

there to enjoy the view.  Given the scenic location of this building, it would 17 

be architectural malpractice to not emphasize the views whenever possible, 18 

even in the hallways.  The county got it right when it said:  19 

“[T]he portions of the hallways labeled “view areas” are simply 20 
hallways that happen to be arranged in a way that maximizes 21 
the views of the coast and mountains, to enhance the experience 22 
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for people walking down the hallways, and that nothing in the 1 
floorplan indicates these areas are designed for people to linger 2 
or assemble there.”  Rec. 14.   3 
 4 
Turning to the word “assembly,” Webster’s Third provides a 5 

definition that is similar to the definition Petitioner provided from the 6 

American Heritage Dictionary.  In relevant part, Webster’s Third defines 7 

“assembly” as:  8 

“1 : a company of persons collected together in one place usu. 9 
for some common purpose (as deliberation and legislation, 10 
worship, or entertainment): a [ … ] : a legislative body; b : the 11 
highest judiciary or governing board in any of various religious 12 
denominations [ … ] c : a formal social gathering [ … ] d: a 13 
local congregation or religious association similar to a church  14 
e: a scheduled meeting of the whole student body and usu. the 15 
faculty of a school or college either for purposes of 16 
administrative routine or for educational or recreational 17 
programs.” 18 
 19 
It appears that Petitioner is not arguing that the primary purpose of the 20 

hallways is for human “assembly.”  Petitioner has conceded that term is 21 

limited to situations where persons are gathered together for common 22 

purpose.  Pet. Br. 7, line 19.  It is obvious that if one person is using the 23 

hallway to deliver drinks to the lounge, while another person uses the 24 

hallway to access the stairs, they are not advancing a common purpose.   25 

It is also helpful to look at the role that hallways play in the larger 26 

context of the building.  Intervenor approaches this question in terms of the 27 

hypothetical “full house” scenario.  That is, if the restaurant is fully seated, 28 
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and if every stool at the bar is full, and the same with every seat in the 1 

lounge/casual seating areas, and the same with every spot on the benches in 2 

the locker room, and the same with the offices and the pro shop, and if we 3 

assume that we have a full staff on hand, then how many people are the 4 

hallways designed to serve?  The answer is none.  People simply transit 5 

through.   6 

In this full house scenario, four people might get up from the dinner 7 

table and walk outside, but their brief presence in the hallway corresponds 8 

with a newly-empty table in the restaurant.  That is the nature of hallways.  9 

They are designed for the primary purpose of serving as “conduits for 10 

pedestrian transit.” Rec. 14.         11 

Petitioner might ask what happens when those four hypothetical 12 

people get up from the table and four more people are already waiting in the 13 

hallway to claim the vacated table, such that the table is occupied at the 14 

same time that four people are walking down the hall.  If this is truly a “full 15 

house” scenario, with every other room in the building full to capacity, this 16 

situation might trigger a need to enforce the condition of approval limiting 17 

the buildings to 100 people at a time, but it doesn’t independently establish 18 

that the hallways are designed for any primary purpose other than moving 19 

people from Point A to Point B.  Therefore, there is no basis to conclude that 20 

the hallways provide any additional “design capacity” to the building 21 
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overall.  Intervenor made this same point in the county proceedings.  See 1 

Record 48 where Intervenor explained: “The number of people the building 2 

is designed to serve (in the restaurant, the bars, lounge areas, the pro shop, 3 

the locker rooms) is not affected or enlarged by the hallways.”  The County 4 

Board agreed that hallways don’t provide any stand-alone use, and it 5 

correctly determined that the hallways shown in the architect’s drawings “do 6 

not increase the total number of people the building is designed to 7 

accommodate.”  Id. 8 

Petitioner also appears to have a notion that there is something more 9 

insidious going on with the hallways, and the real primary purpose of these 10 

spaces is to serve as a de facto lobby for human occupancy and assembly.  11 

Petitioner’s theory stems from the testimony of its design consultant, which 12 

faults Intervenor’s drawings for not having an area labeled “lobby.”  13 

Petitioner quotes its consultant as follows:  14 

“What they have done is included the view areas as hallway 15 
space and not indicated a Lobby when there is one in building 16 
and will be used.”  Pet br. pg. 8, line 15.   17 
 18 
This argument implies that, if there is no lobby, then the hallways 19 

must secretly be intended to be used as a lobby.  However, this theory 20 

ignores the fact that the architectural renderings show two areas that are 21 

designed to function as a lobby.  These areas are on either side of the 22 

reception station, labeled on the drawings as “lounge/casual seating,” and 23 
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“casual seating.”  Rec. 139.  There is no real distinction between these 1 

casual seating areas and a lobby.  The “lounge/casual seating” areas have 2 

been duly included in the “design capacity” calculation.  Rec. 146. 3 

In sum, the County Board was correct when it determined hallways 4 

are designed primarily for getting people from one part of the building to 5 

another, and that primary purpose is not the same as providing for “human 6 

occupancy or assembly.”  Petitioner’s speculative concerns that people 7 

might gather in the hallways (despite the fact that the hallways have not been 8 

designed for this purpose) are adequately addressed by the condition of 9 

approval limiting the number of people allowed inside the buildings to 100. 10 

4. Response to Second sub-assignment of error:  By its plain 11 
language, the “design capacity” standard only applies to enclosed 12 
structures, and does not apply to open patios and decks.   13 

 14 
a. Preservation. 15 

 16 
Intervenor agrees that Petitioner preserved this argument.   17 
 18 

b. Argument. 19 
 20 

Petitioner argues that Intervenor should have considered the number 21 

of people the patios and decks are designed to accommodate, and that 22 

number should have been included in the “design capacity” calculations.   23 

However, the “design capacity” standard applies only to “enclosed 24 

structures,” and the patios and decks proposed here will not be enclosed.  25 

For clarity on this point, the County Board adopted condition of approval 26 26 
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that provides: “All non-enclosed areas depicted in the applicant’s drawings, 1 

such as patios, are required to remain non-enclosed.”  Rec. 18.   2 

Petitioner’s argument that patios and decks should be included in the 3 

“design capacity” calculations is contrary to the plain language of OAR 660-4 

033-0130(2)(a), which limits design capacity for an “enclosed structure.”   5 

Petitioner states that, “The applicant’s and the County’s position is 6 

that the applicant can have an unlimited number of people on the patios and 7 

decks because they are not enclosed.”  Pet. Br. 12, line 5.  That is an 8 

accurate assessment of the applicant’s position.  There is no standard 9 

applicable to the current CUP application that would limit the number of 10 

people allowed outside of the enclosed structures.   11 

Petitioner quotes its consultant as saying: 12 

“It is very reasonable to assume there will be seating out on 13 
these decks that will be served by the restaurant.  By assigning 14 
no occupants to these spaces the architects have misrepresented 15 
design capacity.”  Pet. Br. pg. 11, line 8.   16 
 17 
If Petitioner is arguing that people who are outside of the building 18 

need to be counted toward “design capacity” simply because they might be 19 

served by the restaurant, it’s no different than saying people out on the golf 20 

course should be counted towards building’s “design capacity” if they are 21 

expected to use the locker room or other services available inside the 22 

building at some point.   23 



 19 

The rule in question here could not be more clear that it only applies 1 

to the “design capacity” of an “enclosed structure.”  Petitioner’s argument 2 

that it should be expanded to outside of the enclosed structure is contrary to 3 

the plain language of the rule.   4 

5.  Response to Third sub-assignment of error:  the calculated “design 5 
capacity” for the locker rooms is correct.   6 

 7 
a. Preservation. 8 

 9 
Intervenor agrees that Petitioner preserved this argument.   10 
 11 

b. Argument. 12 
 13 

Intervenor calculated the design capacity for the locker rooms (and the 14 

building in general) based on seating available in a limited amount of space.  15 

Rec. 146.  Intervenor’s architect calculated that the bench space provided in 16 

each locker room would accommodate four golfers at a time, as shown by 17 

the plan notes at Rec. 139.  The county decision upheld this approach.  Rec. 18 

15 (finding that “The small benches depicted in each locker room could not 19 

plausibly accommodate more than four golfers at a time.”).  Petitioner has 20 

not challenged the basic finding that each room only has enough space 21 

(particularly in the form of seating) for four golfers to change clothes 22 

simultaneously.  Instead, Petitioner argued below, and continues to argue 23 

here, that the locker rooms are actually designed to accommodate more 24 

people, based on the number of lockers illustrated.  Rec. 64.   25 
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 It seems Petitioner does not understand the basic function of a locker 1 

room.  The number of lockers is not directly relevant to the number of 2 

people the space has been designed to accommodate.  Golfers don’t put their 3 

possessions in lockers and then stand next to the lockers until it’s time to 4 

take their things out and go home.  Instead, they leave their things in the 5 

lockers and go outside to play golf.  If there is going to be more than one 6 

foursome of golfers playing at a time, it will always be necessary to have 7 

more lockers than there are people in the locker room.  At any given 8 

timethere will be people outside playing golf, while their clean socks and 9 

undies are safe and sound, back in the locker room.   10 

An essential element of the proposed use is that people will go on and 11 

off the golf course (normally in groups of four) at a fairly steady rate.  At 12 

approximately the same rate that four new players step onto the course, four 13 

players will be stepping off the golf course.  It is this steady flow of 14 

foursomes that the locker rooms need to accommodate – shifts of four 15 

golfers at a time.  Seating and changing areas need to be provided for groups 16 

of this size.  However, at that same time, there will be other groups of 17 

golfers outside, golfing.  Presumably, they will have used the locker room 18 

prior to stepping outside to play golf, and presumably they will have left 19 

some possessions in a locker.     20 

It is not a serious argument to suggest that the number of lockers 21 
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depicted in the architect’s drawing should be viewed as the best method for 1 

counting the number of people the room is designed to serve.  The county 2 

decision explains as much:  3 

“The appellant argued [* * *] that the number of lockers 4 
depicted in each locker room should be viewed as the indicator 5 
of how many people each room is designed to accommodate. 6 
 7 
[* * *] 8 
 9 
 “The appellant’s argument that the room has a ‘design 10 
capacity’ that exceeds the seating on the benches is no different 11 
than if appellant were arguing that the ‘design capacity’ for the 12 
restaurant space should be measured as if that area were entirely 13 
occupied by people in a ‘standing room only’ situation.  While 14 
that is a possibility, it misses the point of the purpose for which 15 
this space has been designed.  Based on the small benches and 16 
the proposed purpose of the locker rooms, the Board finds that 17 
each locker room is designed to accommodate no more than 18 
four people.”  County decision at pg. 9; Rec. 15.  Emphasis 19 
original.   20 
 21 
Instead of counting lockers, Intervenor’s architect calculated the 22 

“design capacity” of the locker rooms based on the square footage and the 23 

amount of seating provided in each locker room.  This is consistent with 24 

how Intervenor calculated the area and amount of seating for other portions 25 

of the clubhouse, such as the lounge and the restaurant.  Here the architect 26 

calculated that each locker room had space to accommodate four golfers, 27 

and no more.  See architect’s “design capacity” table at Rec. 146.  28 

In the architect’s drawings at Rec. 139, the men’s locker room is 29 

depicted as slightly larger than the women’s room, with a longer bench.  30 
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Petitioner objects to this at Pet. Br. pg. 16, line 6.  The record does not 1 

reflect why the rooms are different sizes.  Perhaps there are conventions in 2 

the golf world that would explain this approach; perhaps it is simply an error 3 

on the architect’s part, and it was intended for the benches to be the same 4 

length.  Petitioner did not raise this issue of the different sized benches 5 

below; hence this wrinkle is waived.  See, Petitioner’s previous arguments 6 

about lockers at Rec. 64 and Rec. 34.  Intervenor would have had the 7 

opportunity to explain it (or correct it, if it was a mistake) if the Petitioner 8 

had raised it below.  At this point, we can only guess as to the reason for the 9 

different length benches.  The fact is that the County Board agreed with 10 

Intervenor that each locker room is designed for no more than four people, 11 

based on the architect’s testimony, the size of the area, and the seating 12 

available.   13 

Petitioner has not challenged the locker rooms on those grounds, or 14 

alleged that the county did not have substantial evidence to support its 15 

conclusion.  Instead, Petitioner only pursued its quixotic theory that there are 16 

too many lockers.  Because Petitioner does not raise credible theories as to 17 

how the county decision is in error, LUBA should affirm.   18 

6. Response to Petitioner’s Footnote 5 at page 14:  The condition of 19 
approval limiting the total number of people allowed in the 20 
buildings at one time is the only certain way to demonstrate 21 
compliance with the “design capacity” standard.  It is also directly 22 
inspired by the legislative history.   23 
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 1 
Petitioner makes an off-hand argument in a footnote that a condition 2 

of approval limiting the number of people allowed in the buildings at one 3 

time is somehow legally inadequate to demonstrate compliance with the 4 

“design capacity.”  Footnotes are no place for assignments or 5 

subassignments of error.  Miles v. City of Florence, 190 Or App  500, 505 6 

n2, 79 P3d 382 (2003), citing Tribes (Siletz) v. Employment Dept., 165 Or 7 

App 65, 81 n. 8, 995 P2d 580 (2000) (an error cannot be raised in a footnote 8 

rather than through an assignment of error).  However, on closer inspection, 9 

Petitioner’s cryptic and undeveloped footnote actually supports the county 10 

decision, as it raises the essential question of what role the condition of 11 

approval plays in the current situation.   12 

First, the transcribed audio recording from the rulemaking advisory 13 

committee participating in the drafting of the “design capacity” rule makes it 14 

clear that there will be some gray areas where it isn’t possible to make an 15 

objective determination of exactly how many people a building is designed 16 

to hold.  That just comes with the territory when you are trying to apply 17 

standards that are as ambiguous as “design capacity.”  This transcript 18 

includes discussion of the role that conditions of approval can play in a local 19 

government’s application of this approval standard, and it concludes with 20 

Richard Whitman (who was Director of the DLCD at the time) addressing a 21 
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hypothetical situation where a building is “huge” and could likely fit more 1 

than 100 people, but has been described by the applicant as being designed 2 

for only 100 people.  Mr. Whitman explained: 3 

“There is always that risk.  This would be a condition of the 4 
land use approval so that to the extent that somebody had a 5 
higher occupancy at a particular time above it, it would be a 6 
potential enforcement matter […].”  7 
 8 
With this legislative history in mind, it seems that the drafters of the 9 

rules intended that buildings approved under this standard would normally, 10 

or perhaps always, have a condition of approval limiting their occupancy to 11 

100 people.  Because there would almost always be a risk that an applicant 12 

could increase the amount of seating inside, after obtaining county land use 13 

approval, an enduring condition of approval of this nature is the only way to 14 

ensure that the use, once developed, is actually used in the manner initially 15 

described in the land use application.  In the present case, if the use had been 16 

approved without this condition of approval, Intervenor imagines Petitioner 17 

would complain terribly about the complete absence of safeguards to prevent 18 

Intervenor from accommodating more than 100 people in the buildings.   19 

With this legislative history in mind, it is obvious that this type of 20 

condition goes a long way toward ensuring compliance with the standard.  21 

At this point, Intervenor views it as a practical necessity – otherwise, 22 

without this type of condition, adverse parties would be able to argue 23 
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endlessly about whether the number of chairs depicted in the architect’s 1 

renderings will remain the same, or whether the applicant has a secret 2 

scheme to expand its lobby into the hallways.   3 

V. CONCLUSION 4 

  Based on the foregoing, LUBA should affirm the County’s decision. 5 

Dated this December 30, 2015.    6 

   Respectfully submitted, 7 
 8 
   LAW OFFICE OF BILL KLOOS, PC 9 
 10 
   By:  __________________________ 11 
   Bill Kloos, OSB 81140 12 
   Nick Klingensmith, OSB 076713 13 
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