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Sean T. Malone 
Attorney at Law  

259 E. Fifth Ave.,         Tel. (303) 859-0403 
Suite 200-G         Fax (650) 471-7366 
Eugene, OR 97401       seanmalone8@hotmail.com 
 
 
February 14, 2017 
 
Via Email 
 
Kevin McHugh, Chair 
City of Port Orford Planning Commission 
PO Box 310 
Port Orford, OR 97465 
        

Re:  Application Nos. PO CUP 16-02 and 16-03 
   

 On behalf of Oregon Coast Alliance, please accept these comments on both 
applications nos. PO CUP 16-02 and 16-03.  Please add me to the notice list for each 
application.  For the following reasons, the applications must denied.  In addition, ORCA 
respectfully requests that the record be left open for 14 days.     

The applicant has two separate applications for approval of a pump station and 
pipeline that would deliver recycled wastewater from the City of Port Orford’s 
wastewater treatment facility to the proposed Pacific Gales Golf Course.   

The two applications may result in inconsistent findings 

 When a local government incorporates findings from other decisions, the local 
government runs the risk of adopting inconsistent findings.  See Larmer Warehouse 
Company v. City of Salem, 43 Or LUBA 53, 59-60 (2002); Spiro v. Yamhill County, 38 
Or LUBA 133, 138-140 (2000).  Here, because the applicant has proposed alternative 
applications, if both are approved, then the City runs the risk of adopting inconsistent 
findings.  The local government must explain and resolve any discrepancies or 
inconsistencies in its findings.   

The proposed use is not a “public utility” 

 The use here is not a public utility and also is not a similar type of use.  A “public 
utility” is defined, in part, as:  
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“[a]ny corporation, company, individual, association of individuals, or its lessees, 
trustees or receivers, that owns, operates, manages or controls all or a part of any 
plant or equipment in this state for the production, transmission, delivery or 
furnishing of heat, light, water or power, directly or indirectly to or for the public, 
whether or not such plant or equipment or part thereof is wholly within any town 
or city.”   

ORS 727.005.  Here, the applicant proposes that “[p]ipelines carrying effluent are 
proposed as private utilities, ….”  “Effluent” is not a listed use for a public utility.  To the 
extent that the applicant alleges that its pipeline is a private utility due to its similarity to 
a public utility, there is no express or implied provision that allows for private or public 
utilities to transmit effluent.  Furthermore, the applicant oscillates between characterizing 
itself as a private and public utility.  The applicant cannot be one type of utility when it 
suits its position for a particular purpose and then yet another for type of utility for some 
other purpose.  Simply put, the applicant must choose to characterize itself either as a 
private or a public utility; but in this instance neither choice will benefit the applicant, 
since “pipelines carrying effluent” is not a function of a utility under state law. 

 To the extent that the applicant further believes “[z]oning is not based upon 
ownership, but rather upon use,” this is misplaced.  Zoning oftentimes distinguishes 
between public and private uses.   If the applicant cannot locate a use in the code “to 
allow private pipelines to carry public waste,” then there is no such use permitted.   

Approving the application may result in liability to the City 

 The applicant acknowledges that the pipeline will run through the 8-PF zone, 
which is designed to identify and reserve publicly owned areas “for the development of 
needed public facilities and service.” This is directed specifically at public utilities 
because it is public land.  Because it is public land, the City is taking upon itself 
significant liability in the event of a pipe failure, and it does not appear that the applicant 
is proposing the requisite assurances to the City.  As such, the applicant’s allegation that 
there will be “no financial burden to the City” is misplaced. Indeed, the staff report 
acknowledges that “[t]he proposed pipeline can originate in the 8-PF zone in that the 
applicant indicates that the City will accept ownership of the pipeline components that 
originate there.”  The City has not explained how the applicant, in the event of its 
dissolution, will be responsible for continuing maintenance.  A defunct company will not 
carry out its end of the bargain to assume costs into the future.  Thus, the City will be 
required to take upon itself significant liability when it “accepts ownership of the 
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pipeline,” as well as the continued maintenance, repair, and replacement for the indefinite 
future.  

The City should retain control over its effluent for public uses, not private uses 

 Regardless of whether the applicant refers to itself as a private or public utility, the 
ultimate purpose is to use City effluent for private purposes, not public ones.  Instead of 
providing effluent for a private use, the City should retain the effluent for a public use.  
This would not only result in cost savings for the City, but would also avoid any potential 
for liability.   

The applicant has not complied with the landscaping requirements  

The applicant has not complied with the landscaping requirements in Port Orford 
code.  17.32.050(A)(2) requires that “[t]he use shall be fenced and provided with 
landscaping.”  The applicant alleges that landscaping will occur only “where necessary.”  
The standard is more demanding than the applicant proposes.  Therefore, this criterion 
has not been satisfied.  

The record does not establish that the applicant has sought any approvals from ODOT 

 The applicant acknowledges that “[t]he pipeline will simply be suspended along 
the existing State Highway 101 bridge.”  However, the applicant has not demonstrated 
that it has received or will acquire the necessary authorizations or permits from ODOT.  
Because the pipeline may affect state Highway 101, ODOT must be consulted. 

The applicant has not provided sufficient information to determine whether additional 
conditions should be imposed 

 Without providing information on the remaining components of the pipeline, all of 
which will run through lands under County jurisdiction, the applicant has failed to 
provide sufficient information to determine whether additional conditions should be 
imposed.  17.32.010 provides that “the council may impose condition in addition to the 
provisions set for uses within each zone in order to protect the best interests of the 
surrounding property, the neighborhood or the city as a whole.”  Conditions that would 
carry out this provision cannot be formulated until the City is aware of where the 
remaining portions of the pipeline will be located, and whether the uses are even 
permitted on the property where the effluent pipeline will end. 
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The County will require an exception to place urban facilities on rural land 

 The applicant has not demonstrated that the proposed use on County land and land  
subject to County jurisdiction is permissible here, and therefore, the proceedings before 
the City may be superfluous.  The applicant has a heavy burden because it will be 
required to get exceptions to Goals 3, 11, and 14.  See Foland v. Jackson County, 61 Or 
LUBA 264, 314 (2010), aff’d 239 Or App 60, 243 P3d 830 (2010) (explaining that an 
exception to Goals 3, 11, and 14 would be required to place public facilities with urban 
levels of use on farmland); Foland v. Jackson County, __ Or LUBA __ (LUBA No. 
2013-082, January 30, 2014).  Because it is not clear that the proposed use will even be 
permitted on the property (a ranch outside the Port Orford urban growth boundary) that 
intends to use the effluent, and that none of the other land use approvals that will be 
required have been requested or received, the City should deny the application.    

Request for the record to remain open for 14 days 

 ORCA respectfully requests that the record be left open for 14 days to allow for 
additional evidence and argument to be submitted into the record.  

Conclusion 

These applications are incomplete, cover only a portion of the proposed pipeline,  
will result in substantial liability to Port Orford, and do not take into account the many 
requirements for County land use hearings and permits, which processes the applicant has 
not even begun. In addition, the applicant illegitimately seeks to make itself a public or 
private utility, though the function it proposes does not fit under the definition of a utility. 
For the above reasons, ORCA respectfully requests that the City deny both applications. 

 

Sincerely, 

 

Sean T. Malone 
Attorney for ORCA 

Cc: Client 
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