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Sean T. Malone 

Attorney at Law  

259 E. Fifth Ave.,         Tel. (303) 859-0403 

Suite 200-G         Fax (650) 471-7366 

Eugene, OR 97401       seanmalone8@hotmail.com 

 

 

May 4, 2017 

 

Via Email 

 

City of Port Orford 

PO Box 310 

Port Orford, OR 97465 

        

Re:  Appeal of Final Order of Findings of Fact and Conditions for CUP 16-02 

   

 Pursuant to Port Orford Municipal Code 17.04.200(A) and 17.08.040, Oregon 

Coast Alliance hereby appeals the findings of fact and conditions for CUP 16-02.  This 

appeal is made within 15 days of the date the notice was mailed.   

I. Identification of the decision to be appealed 

The decision that is the subject of this appeal is attached hereto and was signed on 

April 20, 2017. 

II. Standing 

Appellant appeared before the Planning Commission in writing through their legal 

counsel. 

III. Reasons for the Appeal and How the Reviewing Body Erred 

Appellant incorporates its testimony dated February 14, 2017, February 21, 2017, 

and February 28, 2017, as specific and separate reasons for appeal.  Reasons for these 

appeals include, but are not limited to, the following in addition. 

A.  The Decision fails to satisfy ORS 273.761 

The applicant has not demonstrated that it has satisfied the requirement under ORS 

273.761 for a 25-foot right of way on each side of the irrigation pipeline.  While the 

decision references a right-of-way on numerous occasions, the decision fails to 



2 
 

demonstrate compliance with state law.  The decision therefore misconstrues applicable 

law and contains inadequate findings. 

The Decision finds that the pipeline is a private utility use, which is the same 

general type as the public utility uses listed in the code.  However, there is no such public 

utility use for carrying effluent for irrigation or any other use, and the Planning 

Commission (and ultimately the City Council) can and should interpret 17.08.030 and 

17.12.010 to find that an effluent pipeline is not “the same general type” of use as a 

public utility. 

B. The proposed use is not a public utility 

 The proposed use is not a similar type of use as a public utility.  A “public utility” 

is defined, in part, as: 

“[a]ny corporation, company, individual, association of individuals, or its lessees, 

trustees or receivers, that owns, operates, manages or controls all or a part of any 

plant or equipment in this state for the production, transmission, delivery or 

furnishing of heat, light, water or power, directly or indirectly to or for the public, 

whether or not such plant or equipment or part thereof is wholly within any town 

or city.” 

ORS 727.005.  Public facilities do not include the transmission of effluent, and, here, the 

facility transmits effluent.  A “similar use” may not be found where the use is  not of the 

same general type.  Here, a pipeline that transmits effluent is fundamentally different than 

one that transmits water, and, therefore, the Decision violates MC 17.08.030.  The 

Decision also errs in finding that “a private water pipe is similar to a public water pipe.”  

This overlooks the distinction in what is being transmitted by this private pipeline.  The 

finding that the proposed use is indistinguishable from a public pipeline (or facility) is not 

supported by substantial evidence.  As such, the decision violates MC 17.12.050 (6-CD 

zone) because that provision does not allow for private utility facilities.      

C. The application did not contain sufficient information to determine whether 

additional conditions should be imposed 

Without providing information on the remaining components of the pipeline i.e., a 

comprehensive and cumulative view, the applicant has failed to provide sufficient 

information to determine whether additional conditions should be imposed.  The 

piecemeal nature in which the applicant is pursuing its approvals prevents the preparation 

of adequate conditions to protect the public health and prevent public liability for this 
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private use.  MC 17.32.010 provides that “the council may impose conditions in addition 

to the provisions set for uses within each zone in order to protect the best interests of the 

surrounding property, the neighborhood or the city as a whole.”  Conditions that would 

carry out this provision cannot be formulated until the City is aware of where the 

remaining portions of the pipeline will be located and whether the uses are even 

permitted on the property where the effluent pipeline will end.  

The applicant also provided no engineering materials and not even basic, standard 

information needed by decision-makers, such as details about aboveground and 

underground line segments, pipeline material and construction methodology.  This lack 

of information also prevents the preparation of adequate conditions to protect the best 

interests of the public and the City. 

The applicant is essentially avoiding a comprehensive and cumulative view of the 

pipeline by splitting up the applications.  For example, the applicant has not even 

proposed a route for the pipeline with the County as of yet.  Knowing where the pipeline 

will occur within the County is important to this application, as well as understanding the 

cumulative effect of the pipeline.  As noted in prior testimony, it is unlikely that the 

County will approve the application because the applicant will be required to obtain a 

variety of exceptions, which is unlikely for a golf course.  See Foland v. Jackson County, 

61 Or LUBA 264, 314 (2010), aff’d 239 Or App 60, 243 P3d 830 (2010) (explaining that 

an exception to Goals 3, 11, and 14 would be required to place public facilities with 

urban levels of use on farmland); Foland v. Jackson County, __ Or LUBA __ (LUBA No. 

2013-082, January 30, 2014). 

D. Ongoing Costs and Liability 

While not an approval criterion, ORCA would be remiss if the issue of City 

liability was ignored in this appeal.  The pipeline is contingent upon the City accepting 

ownership of the pipelines that originate in 8-PF zone.  This ownership will entail 

continued costs and liability in the form of ongoing maintenance, damage from 

vandalism, replacement, time, labor, and so forth.  In the event the golf course never 

materializes or subsequently folds, the City will be left with ongoing costs and liability 

without serving any purpose or public benefit.   

Sincerely, 
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Sean T. Malone 

Attorney for ORCA 

Cc: 

Client 

 

 

 


