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Sean T. Malone 
Attorney at Law  

259 E. Fifth Ave.,         Tel. (303) 859-0403 
Suite 200-G         Fax (650) 471-7366 
Eugene, OR 97401       seanmalone8@hotmail.com 
 
 
September 21, 2017 
 
Via Email 
 
Curry County Planning Commission  
94235 Moore St 
Gold Beach OR 97444 
        

Re:  ORCA Testimony for Application AD-1705, a request to develop a pipeline 
over multiple properties to deliver effluent and a reservoir to irrigate a proposed 
golf course.     
 
Dear Members of the Planning Commission, 
   

 Please accept this testimony on behalf of Oregon Coast Alliance (ORCA) on the 
above-referenced application.  As demonstrated below, the application must be denied.   

I. The application must be denied because the proposed use is not for the “continued 
agricultural, horticultural or silvicultural production and do not reduce the 
productivity of the tract.” 

 The proposed use is for a golf course, not for any agricultural, horticultural, or 
silvicultural production.  Moreover, the proposed use reduces the productivity of the tract 
because the golf course precludes use of the tract for its full agricultural, horticultural, or 
silvicultural production.  The applicant has not provided any information to demonstrate 
how the use of the treated wastewater for golf course uses maintains or increases the 
productivity of the tract.    

II. The DEQ determination is a necessary part of the application and cannot be 
deferred by a condition of approval 

The DEQ determination is a necessary part of the application that cannot be 
deferred as part of a condition of approval.  Because that determination requires a finding 
of the “continued agricultural, horticultural or silvicultural production and do not reduce 
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the productivity of the tract,” it is very likely that the applicant could not satisfy this 
requirement.  Therefore, this important requirement cannot be made a condition of 
approval. 

 Conditions of approval are not findings.  They cannot substitute for, or be used to 
avoid, demonstrating compliance with approval criteria/standards.  If a condition were 
imposed that effectively postpones satisfaction of these requirements, then the County 
must provide for a further land use Hearing with notice and an opportunity for public 
comment.  See, Stockwell v. Benton County, 38 Or LUBA 621 (2000) (deferred findings 
of compliance must observe statutory notice and hearing requirements).   

 The requirement for a further Hearing must be incorporated as a Condition of 
approval.  Absent such a Condition – one that requires a notice and an opportunity to be 
heard – the application cannot be approved because the Condition “ignores the possibility 
that the applicant actually might not be able to comply with [the criteria] and preclude[s] 
other interested persons from establishing precisely that fact ….”  Hodge Oregon 
Properties, LLC v. Lincoln County, 194 Or App 50, 55, 93 P.3d 93 (2004); Gould v. 
Deschutes County, 216 Or App 150, 161-163, 171 P.3d 1017 (2007) (conclusion that it 
was feasible to prepare a wildlife mitigation plan was not sufficient to conclude that the 
plan would actually result in adequate mitigation).  Moreover, “feasibility” means that 
“substantial evidence supports findings that solutions to certain problems … are possible, 
likely and reasonably certain to succeed.”  Meyer v. Portland, 67 Or App 274, 280 n.6, 
678 P.2d 741, rev. den. 297 Or 82 (1984).  Here, there has been no demonstration by the 
applicant of the “continued agricultural, horticultural or silvicultural production” or that 
the productivity of the tract would not be reduced.   

III. The applicant has not presented sufficient alternatives 

 The applicant proposes only two alternative routes, and fails to include any other 
alternatives to the use of effluent, including not using it at all.  For example, the applicant 
could allow for a natural course that does not require irrigation, which would likely 
protect the public and users of the golf course from potential adverse health impacts 
arising from the use of effluent.  The applicant has also not demonstrated that UV light, 
air, and microbes, as alleged, will sufficiently decontaminate the water.  

 The applicant must consider all alternatives and explain why the applicant has 
rejected all alternatives not chosen.  This includes alternative routes and methods of 
carrying out the intended purpose.  Here, the applicant has completely failed to present 
any alternative methods.   
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IV.  An exception to Goal 11 is necessary 

The definition of public facilities includes “water, sewer, and transportation 
facilities.”  This application is a proposal for a water facility (e.g., and effluent-carrying 
pipeline) that is extended from the City of Port Orford to land outside the urban growth 
boundary and under the jurisdiction of Curry County.  The applicant will be required to 
obtain an exception goal 11.  See Foland v. Jackson County, 61 Or LUBA 264, 314 
(2010), aff’d 239 Or App 60, 243 P3d 830 (2010) (explaining that an exception to Goals 
3, 11, and 14 would be required to place public facilities with urban levels of use on 
farmland); Foland v. Jackson County, __ Or LUBA __ (LUBA No. 2013-082, January 
30, 2014).  Therefore, the applicant must take an exception to Goal 11 before an 
application is approved. 

V. Request to Leave the Record Open 

 Petitioner respectfully requests that the record remain open for 14 days to allow 
further public comment and testimony on the application, and to respond to testimony 
provided by other interested parties.   

VI. Conclusion 

 For the foregoing reasons, ORCA respectfully requests that the County deny the 
application.   

Sincerely, 

 

Sean T. Malone 
Attorney for ORCA 

Cc: 
Client 

 


