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Dear Ms. Johnson: 

This letter is submitted on behalf of the applicant, Elk River Property Development, LLC.  It 
contains supplemental testimony for the Planning Commission.  Please provide this letter to the 
Planning Commissioners, and have it entered into the record.   

Introduction 

There were two topics that were discussed at the public hearing of September 21, 2017 where the 
Planning Commission had some questions.  The first topic involved the timeline for development 
of the Pacific Gales golf course, approved by the County Board in decision AD-1411 on January 
15, 2015.  The second topic involves the extent to which the statutory standards being applied in 
this alternatives analysis incorporate standards applicable to “utility facilities,” which are 
regulated by additional statutes.  These topics are addressed in turn. 

The CUP approval in AD-1411 is alive and valid, but that’s not relevant to the approval 
standards that are applicable here. 

The approval for the golf course is alive, and the land use entitlements are secure, because the 
applicant initiated development within the one-year period following the approval of the 
conditional use permit.  The golf course that was approved in AD-1411 constitutes a “A 
discretionary decision approving development on agricultural or forest outside an Urban Growth 
Boundary,” and, as such, is regulated by the timelines imposed by CCZO 7.050(4).  That code 
provision says, in relevant part: 

“A discretionary decision approving development on agricultural or forest outside 
an Urban Growth Boundary (UGB) is void two years from the date of the final 
decision if the development is not initiated in that period.” 

This provision typically gives permit-holders two years to initiate development, but, in this case, 
the decision approving the CUP included a condition of approval that gave the applicant only 
one year.  Accordingly, in keeping with the requirements of CCZO 7.050(4) that say a permit 
will expire if development activity is not initiated within the timeframe, the applicant initiated 
development within the one-year period following the approval of the permit.  The term 
“Development activity” is defined by CCZO 1.030(34) as: 



“Development Activity. Any use or proposed use of land that requires disturbance 
of the vegetation or soils or which requires action of the Planning Division or 
Building Division to allow the construction or modification of structures or other 
improvements or to allow the division of the land.” 

In this instance, the applicant initiated the development activity on the subject property when it 
started removing the invasive gorse from the site, as proposed in the land use application.  The 
primary work of removing large swaths of invasive gorse from the subject property occurred 
from February 2015 to August 2016.  Jim Haley, the managing partner of Elk River Property 
Development, LLC estimates that, his company spent more than $16,000 on site improvement 
activities (primarily invasive species removal) during the one-year period following the issuance 
of the CUP approval on January 15, 2015.  The attached email provides more detail on these 
expenses.  Removal of the vast expanse of invasive gorse was an activity described in the CUP 
application, and it was a necessary first step before many parts of the subject property could even 
be accessed by surveyors and golf course designers.  The applicant also has financial records to 
show that it was involved in forestry management activities during this period, in order to 
prepare the site for subsequent golf course build-out.  This activities constitute “development 
activity,” within the meaning of CCZO 7.050(4).   

In sum, CCZO 7.050(4) and the conditional use approval required development activity to be 
initiated within one year of the approval, and that development was initiated within the one year 
timeline.  Development of the project has not yet been completed, but neither the zoning code or 
the conditions of approval impose a date by which construction is required to be completed.  Site 
design and vegetation management activities continue on the property, and the final build-out of 
the project will take some additional time.  Therefore, it would be a mistake for anyone to think 
that the applicant would now need to ask for a permit extension, as the development was timely 
initiated, development activities continue to proceed, and an extension was not needed.   

ORS 215.283 and ORS 215.246 do not inquire into the status of underlying land use 
approvals; they only ask if the use of reclaimed water is “in connection with a use allowed” 
in an EFU zone.    

Despite the explanation above that shows the development was initiated within the required 
timeframe, the status of the land use approvals is not relevant to the approval standards imposed 
by ORS 215.283(1)(v) or ORS 215.246.  These statutes governing the use of reclaimed 
wastewater on EFU-zoned land do not establish any standards that ask about the status of the 
underlying land use approvals.  ORS 215.283(1)(v) simply states that (in addition to DEQ 
review) the land application of reclaimed water is allowed “for irrigation in connection with a 
use allowed in an exclusive farm use zone under this chapter.”   

There is no doubt that a golf course, approved in a manner consistent with ORS 215.283(2)(f), is 
“a use allowed in an EFU zone.”  That is exactly what the county approved in AD-1411.  
Because golf courses are uses allowed in the EFU zone, the proposal to use reclaimed water 
there is consistent with ORS 215.283(1)(v).     

Consider, for instance, if the applicant had combined its initial application for land use approval 
with this request for alternatives analysis to use reclaimed water for irrigation.  The two 
applications would be processed at the local level simultaneously, and neither would have an 



approval in place until the local process was completed.  The Planning Commission would be 
conducting this alternatives analysis for reclaimed water use with no golf course approval in 
place – at least not yet.  There is nothing to suggest that doing so would be inconsistent with the 
statute.  In that situation, the Planning Commission could simply find that a golf course is one of 
the many uses allowed in an EFU zone, and review the applications simultaneously.   

In sum, if the Planning Commission adopts any findings on the status of the underlying land use 
approvals for the golf course as part of this alternatives analysis, they would simply be surplus 
findings, going beyond the scope of any approval standard found in the statutes that the Planning 
Commission is currently applying.   

The reference to ORS public utility standards in ORS 215.275 is not applicable to the 
current application.   

It also appears that the Planning Commission discussed the question of whether standards 
applicable to public utilities need to be addressed in this alternatives analysis, due to the fact that 
ORS 215.246(4)(c)(B) makes reference to ORS 215.275(4).  As a threshold issue, the answer is 
no, because that would involve conflating two different use categories that are each allowed in 
EFU zones under different sets of approval standards – ORS 215.283(1)(v) and ORS 215.246 
regulate use of reclaimed water, whereas public facilities are regulated by ORS 215.283(1)(c) 
and ORS 215.275.  They are distinct uses, and the simple fact that the law regulating use of 
reclaimed water incorporates one of the standards from the statutes applicable to public facilities 
does not convert a proposal to use reclaimed water into a proposal for a public utility.   

But on an even more basic level, the individual standard that the reclaimed water statute borrows 
from the public utility statutes isn’t applicable in our current circumstances, as, by its own terms, 
that standard applies only to agricultural land.   

To paraphrase, ORS 215.246(4) says, in addition to using reclaimed wastewater, it’s also ok to 
establish facilities, including buildings and equipment (in our case, that would be the pipeline) 
that are not on the tract on which the reclaimed water will be used, so long as those facilities are 
located in public rights of way or other land, or so long as the owner of “other land” provides 
written consent, and so long as the owner of the facility complies with ORS 215.275(4).  It’s that 
last statute that comes from the laws pertaining to public utilities.  However, ORS 215.275(4) 
only applies to agricultural lands, according to its own terms.  It says, in relevant part: 

“The owner of a utility facility approved under ORS 215.213 (Uses permitted in 
exclusive farm use zones in counties that adopted marginal lands system prior to 
1993) (1)(c)(A) or 215.283 (Uses permitted in exclusive farm use zones in 
nonmarginal lands counties) (1)(c)(A) shall be responsible for restoring, as nearly 
as possible, to its former condition any agricultural land and associated 
improvements that are damaged or otherwise disturbed by the siting, maintenance, 
repair or reconstruction of the facility.”  (emphasis added.) 

In the current application, there is no instance where the pipeline would cross “other lands” (i.e., 
lands that would require landowner consent for the pipeline to cross) that are agricultural.  The 
only place where the proposed pipeline would leave the public right of way and cross into land 



requiring landowner consent is on the northern portion of the “alternative route,” which is 
entirely comprised of residential lands.   

Therefore, because ORS 215.275(4) applies only to agricultural lands, and because the proposal 
would not cross “other lands” that are agricultural, it’s not applicable to the current application.   

Conclusion  

Hopefully this analysis clears up the issues that the Planning Commission was discussing in 
September.  We look forward to answering any questions you may have at the continued hearing.   

Best regards, 

 

Nick Klingensmith 

 

 

 



From: Jim Haley
To: Nick Klingensmith
Subject: development costs
Date: Wednesday, October 18, 2017 11:31:09 AM
Attachments: ATT00001.htm

Nick,
 
Further to our conversation regarding costs associated with gorse clearance at Pacific
Gales., after a quick review of checks written between 1/15/2015 and 1/15/2016 there was at
least $16,000 dollars spent on fuel and additional labor. 
There are no equipment costs associated with this number, nor my own time, as I own
my equipment and had it hauled to the site from Wenatchee, WA, were it was being stored.  
There where  also additional costs for transportation and lodging, flights between Omaha, Ne and
Eugene, OR and vacation rentals, those will take some time to hunt down as those were billed to
a credit card. 
 
 
 
 
 
Jim Haley
219-670-4224
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