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Sean T. Malone 

Attorney at Law  

259 E. Fifth Ave.,         Tel. (303) 859-0403 

Suite 200-G         Fax (650) 471-7366 

Eugene, OR 97401       seanmalone8@hotmail.com 

 

 

October 19, 2017 

 

Via Email 

 

Carolyn Johnson: johnsonc@co.curry.or.us 

 

Curry County  

Planning Commission  

94235 Moore St 

Gold Beach OR 97444 

        

Re:  ORCA Post-Hearing Testimony for Application AD-1705, a request to 

develop a pipeline over multiple properties to deliver effluent and a reservoir to 

irrigate a proposed golf course.     

   

 Please accept this testimony on behalf of Oregon Coast Alliance (ORCA) on the 

above-referenced application.  As demonstrated below and in prior testimony, the 

application must be denied.   

I. The golf course approval has expired and therefore the subject application cannot 

be approved 

 Condition of approval 1 from the January 2015 approval stated that “[t]his 

conditional use permit approval is valid for one (1) year unless the Applicant applies for 

and receives an extension of this approval.”  See Exhibit A at 25.  Because the golf 

course approval has long-since expired, and no request for extension has been requested, 

see Exhibit B, the current application is speculative.  Notably, on remand, the October 6, 

2015, approval does not amend condition of approval 1, only condition of approval 3.  

See Exhibit C at 12 (“The original conditions of approval that the Board adopted in Order 

20127 remain in effect for the approved application with the exception of Condition No. 

3, which pertained to the subject of ‘design capacity.’”).  Until the applicant re-applies 

and receives approval, the current application to develop a pipeline is not anchored in any 

approved use of land.  It is a pipeline to nowhere. 

mailto:johnsonc@co.curry.or.us


2 
 

 County counsel has taken the position in a memo to the Board of Commissioners 

that it is not necessary to find that a valid CUP exists for the underlying use before it can 

issue a decision for application to apply treated water on the property.  The memo ignores 

the requirement under both ORS 215.246 and 215.283(1)(v) that requires that the DEQ 

review an approval.  See ORS 215.246(1)(a) (“Require a determination by the 

Department of Environmental Quality, in conjunction with the department’s review of a 

license, permit, or approval, that the application rates and site management practices for 

the land application of reclaimed water, agricultural or industrial process water or 

biosolids ensure continued agricultural, horticultural or silvicultural production and do 

not reduce  the productivity of the tract.”).  DEQ’s inquiry is intertwined with the 

underlying permit for the golf course.  DEQ cannot satisfy that inquiry absent some 

existing approval for a use of the land, and ORS 215.246 is contingent upon that DEQ 

approval.  ORS 215.283(1)(v) is no different, requiring:  “Subject to the issuance of a 

license, permit or other approval by the Department of Environmental Quality ….”  

Again, the DEQ approval is critical to the approval under both ORS 215.246 and 

215.283(1)(v).   

ORS 215.283(1)(v) also expressly provides that the land application of reclaimed 

water for irrigation would be “in connection with a use allowed in an exclusive farm use 

zone under this chapter.”  While a golf course may be an abstract use allowed in the zone, 

there is no current valid authorization for that particular use.  The County counsel memo 

is ignoring that the use must be “in connection with” the base use (i.e., the golf course), 

which, at this time, is purely theoretical.  The memo violates ORS 174.010 because it 

reads out of the statute the phrase “in connection with.”  The County must give effect to 

all the words in the statute.  More importantly, that base use (i.e, the golf course) dictates 

numerous factors, including how much reclaimed water is necessary, what the carrying 

capacity of the land may be, and so forth. These issues cannot be accurately identified 

without an existing approval.  Again, the proposed use before the County in this 

application is not anchored to any actual approval.  Therefore, the County must require 

that the base application for the proposed use be approved, at the very least, concurrently, 

or before an application for land application of reclaimed water can be approved.   

Even if the permit for the golf course had not yet expired, a necessary change to 

that application would be necessary.  The expired application requested groundwater for 

irrigation. Now that the applicant has abandoned that use of water, the expired 

application was, therefore, premised on faulty information.  The criteria contained in the 

base application (i.e., the golf course) never contemplated that such a use of reclaimed 

water would occur on the subject property, and, therefore, was not considered during that 



3 
 

application process (regardless of the fact that it is now expired).  See Ex. A at 20 (“The 

Applicants, on the other hand, have indicated that, in reaching a tentative agreement with 

the Knapp Ranch to transfer a portion of the ranch’s water rights, the Applicant will assist 

the Knapp Ranch in upgrading its existing irrigation system, which will allow the Knapps 

to continue to irrigate in a much the same fashion as they have previously, albeit more 

economically and with fewer stoppages from equipment malfunction.”); id. at 21 (“The 

Applicants have explained that, if  the water rights transfer becomes unworkable, the 

Applicants will rely instead on new permits for groundwater or for storage of winter 

surface flows, to create a source of stored water for summer use.”).  The allegations of 

using groundwater and surface water were simply wrong and therefore the expired 

approval rested on unfounded statements.  The applicant’s change in course, therefore, 

dramatically changes the initial approval.  Moreover, the application to use reclaimed 

water now includes a pond that was never contemplated in the first application.  

Therefore, regardless of its expiration, and certainly in the wake of it, the applicant is 

obligated to seek a new approval from the County to address the changed circumstances.    

II. The DEQ determination is a necessary part of the application and cannot be 

deferred by a condition of approval 

The DEQ determination is a necessary part of the application that cannot be 

deferred as part of a condition of approval.  Because that determination requires a finding 

of the “continued agricultural, horticultural or silvicultural production and do not reduce 

the productivity of the tract,” it is very likely that the applicant could not satisfy this 

requirement.  It is a discretionary criterion, and, therefore, it cannot simply be relegated 

to a condition of approval.   

 Conditions of approval are not findings.  They cannot substitute for, or be used to 

avoid, demonstrating compliance with approval criteria/standards.  If a condition were 

imposed that effectively postpones satisfaction of these requirements, then the County 

must provide for a further land use Hearing with notice and an opportunity for public 

comment.  See, Stockwell v. Benton County, 38 Or LUBA 621 (2000) (deferred findings 

of compliance must observe statutory notice and hearing requirements).   

 The requirement for a further Hearing must be incorporated as a Condition of 

approval.  Absent such a condition – one that requires a notice and an opportunity to be 

heard – the application cannot be approved because the Condition “ignores the possibility 

that the applicant actually might not be able to comply with [the criteria] and preclude[s] 

other interested persons from establishing precisely that fact ….”  Hodge Oregon 

Properties, LLC v. Lincoln County, 194 Or App 50, 55, 93 P.3d 93 (2004); Gould v. 
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Deschutes County, 216 Or App 150, 161-163, 171 P.3d 1017 (2007) (conclusion that it 

was feasible to prepare a wildlife mitigation plan was not sufficient to conclude that the 

plan would actually result in adequate mitigation).  Moreover, “feasibility” means that 

“substantial evidence supports findings that solutions to certain problems … are possible, 

likely and reasonably certain to succeed.”  Meyer v. Portland, 67 Or App 274, 280 n.6, 

678 P.2d 741, rev. den. 297 Or 82 (1984).  Here, there has been no demonstration by the 

applicant of the “continued agricultural, horticultural or silvicultural production” or that 

the productivity of the tract would not be reduced.  Therefore, much like the first issue 

presented above, the applicant must first obtain the DEQ approval first, and then proceed 

with the subject application.  There is simply no way of satisfying these the criteria for 

the DEQ application without knowing basic information related to the base use (i.e., the 

proposed but expired golf course).     

III. An exception to Goal 11 is necessary 

 The definition of public facilities includes “water, sewer, and transportation 

facilities.”  This application is a water facility that is extended from the City of Port 

Orford into Curry County.  As a result, the applicant will be required to obtain an 

exception goal 11.  See Foland v. Jackson County, 61 Or LUBA 264, 314 (2010), aff’d 

239 Or App 60, 243 P3d 830 (2010) (explaining that an exception to Goals 3, 11, and 14 

would be required to place public facilities with urban levels of use on farmland); Foland 

v. Jackson County, __ Or LUBA __ (LUBA No. 2013-082, January 30, 2014); Foland v. 

Jackson County, 64 Or LUBA 265 (2011) (if a particular urban use of rural land 

authorized under an exception to Goal 14 does not require urban levels or sources of 

water, it is consistent with Goal 11 to allow the urban use to be served with non-urban 

levels or sources of water, and no exception to Goal 11 is required; where the extension 

of a water system onto rural lands is proposed to facilitate an urban useof that land, the 

extension is prohibited without an exception to Goal 11).  Here, the applicant has not 

demonstrated that the amount of reclaimed water at issue is not indicative of urban levels 

of water use.  The applicant has not pointed to any provision that waives the overarching 

requirements imposed by the Statewide Planning Goals, and, therefore, the applicant 

must take an exception to Goal 11 before an application is approved.  Indeed, the 

applicant has not yet demonstrated that a Goal 11 exception is also not necessary for the 

proposed use.  For service of water to rural lands, whether the applicant attempts to 

characterize the utility as private or public is irrelevant.  See 660-011-0065(1)(1).   
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IV. Conclusion 

 For the foregoing reasons, I respectfully request that the Planning Commission deny 

the applications.   

Sincerely, 

 

Sean T. Malone 

Attorney for ORCA 

Cc: 

Client 

Enclosures: Exhibits A, B, C 


