
December 3, 2020 
 
 
The Honorable Tim Pogwizd, Mayor 
Pat Cox, City Council President 
Common Council of the City of Port Orford     via Electronic Mail 
555 W. 20th Street 
Port Orford, OR  97465 
 
 
Dear Mayor Pogwizd and the Common Council of Port Orford, 
 
Please accept these as my comments and testimony related to allowable building heights in the City of 
Port Orford (“Port Orford” or “the City”).  I offer information about how to determine optimal building 
heights by an accepted mathematical formula, and provide information about how other communities 
address building heights in the hope of helping identify the best compromise legislation for regulating 
building height in all City zoning districts. 
 
In the Virtual Meeting of the Common Council of Port Orford (“City Council” or “Council”) Council 
heard comments and testimony both for and against changing allowable building heights.  I believe it is 
best to discuss the facts surrounding this issue to allow comments to properly fit within the decision-
making process. 
 
Protecting a small town ambience 
 
The City Council is required to control and to direct the orderly development of the City of Port Orford.  
This duty is mandated within the Statewide Planning Goals promulgated by the Department of Land 
Conservation and Development (www.oregon.gov/lcd/op/pages/goals.aspx). 
 
City Council can change, amend, or remove existing zoning ordinances; or add new ordinances as it sees 
fit.  Council needs only to ensure the changes are consistent with the Statewide Planning Goals, and 
supported by the City of Port Orford Comprehensive Plan (“Comprehensive Plan”) goals and policies 
and the requirements in ORS 197.175. 
 
In the August 20, 2020 Council meeting, Council made known its intention to move aggressively to 
preserve the small town ambience enjoyed by the residents of Port Orford.  Reducing the allowable 
building heights in all zoning districts is the least draconian step in protecting a residential small town 
ambience.  For example, some Cities actively reject all forms of development that reduce the desired 
character of the city1 and others restrict developments that impact the value of their viewshed2.  Clearly, 
restricting development is not the intent of the proposed changes, and clearly, zoning to protect the 
essential character of a City is not prohibited by law, rules, policies, or the Comprehensive Plan. 
 
Legislating design 
 
A Council member expressed an opinion that reducing building heights would be legislating building 
design.  Aside from the Council’s right to legislate building design, the premise that by reducing 
allowable building heights the City would be regulating architecture is false: Many communities 
legislate the minimum size of rooms within a residence, the size of porches, the location of kitchens, and 



etcetera.  Doing so would be regulating building designs.  Controlling the allowable heights of a 
building is not. 
 
Local architectural norms 
 
The trend within Curry County is not towards taller residential and non-residential structures.  Curry 
County provides building plan review and approval services for the City of Port Orford.  In Curry 
County, Marc Bagma (541 247-3379) is the County Building Official who reviews and approves all 
building plans in the unincorporated areas of Curry County and for the City of Port Orford.  Mr. Bagma 
suggests that the most common roof pitch throughout Curry County is 4 in 12 (i.e. a rise of four feet for 
every 12 feet of span), and the most common height for site-built single-family residential dwellings is 
26-28 feet. 
 
The housing market demographics of home sales and new construction show a steady trend towards 
buyers in the upper income brackets, and the cost of these homes has steadily risen to more than 
$300,000.3  Clearly, attractive and desirable housing for all income brackets can and is being built at 
heights no taller than 26-28 feet. 
 
It is important to note that most residential building lots in Curry County are larger than the average lot 
size within Port Orford.  For a local example: The minimum lot size in the Cedar Terraces area in the 
City’s southeastern urban growth boundary is larger and universally wider than minimum lot sizes 
within the City, allowing taller buildings while maintaining a sense of scale and proportion, yet homes 
on these larger lots are not taller than the county’s average 26-28 foot residential heights, and are not 
trending towards taller homes. 
 
Effect on land held in speculation 
 
When there are discrepancies between expectations and reality, our psyches react by feeling distressed, 
and people and will twist their way of thinking in an attempt to avoid disappointment.6, 7  It is natural for 
individuals, groups, and associations holding land as an investment to oppose an unexpected change, 
however, the arguments against reducing building heights in the City have been based on emotional 
reactions and not on fact. 
 
Any claim that changing the allowable building heights in all City zoning districts harms the value of 
land held in speculation cannot be supported by facts.  The value of any property is determined by 
market value, and because land speculation is, by definition, the act of holding properties off the market, 
those properties have no immediate market value. 
 
Building height has no direct effect on the value of developed or undeveloped land in the City of Port 
Orford.  Vacant land values are determined by (a) zoning (i.e., industrial, commercial, residential, and 
etcetera), (b) the available inventory of land, (c) the location and desirability of the property, (d) the size 
and shape of the property, (e) the residual value of the land, (f) whether the land is offered as “raw” land 
or “developable” land, and (g) what the buyer is willing to pay.8 
 
Clearly, changing the allowable building heights in all zones has no effect on (a) how the land can be 
used, (c) its location, (d) its size, and (e) whether the land is being offered as ready to be developed.  
Availability of land on the market (b) is controlled by the amount of land held in speculation, and both 
(e) the residual value and (g) the price a developer are willing to pay are known only to the buyer. 
 



Anticipated profitability is subjective - wishful thinking at best - and the City is not required to 
maximize profits for land speculators.  Council is not considering changing the zoning designation of 
properties or of changing zoning district boundaries, both of which would affect how a property can be 
used, and any attempt to claim that the City is denying the profitable use (e.g., “taking”) of the land is 
the expected emotional reaction to an evolving reality. 
 
Effect of land held in speculation 
 
Speculation is the taking of above-average risks to achieve above-average returns.  Speculation involves 
buying something on the basis of its potential selling price rather than on the basis of its actual value.9 
 
Any individuals, groups, or associations who buy undeveloped land is not doing so to benefit the 
community, but in anticipation of above average profits.10  Speculation creates nothing of value but, it 
reduces the inventory of developable land, thereby inflating land prices, reducing the City’s ability to 
control and direct orderly growth and development, reducing the community’s tax base, and inflating 
land prices, forcing development away from the most productive land toward more remote and less 
productive sites. 
 
When reviewing public comments, the Council should consider the impacts of the financial and 
opportunity costs already incurred from loss of revenue and loss of economic opportunities that have 
resulted from holding undeveloped lands off the market for the singular goal of receiving above average 
returns on investment. 
 
Other jurisdictions 
 
It is appropriate for the Council and the City of Port Orford Planning commission (“planning 
commission”) to investigate the zoning practices of other communities.  This allows the Council and the 
planning commission to learn from how other municipalities have addressed similar zoning issues. 
 
The Port Orford planning commission has referred to the City of Gearhart, Oregon and the City of 
Bandon, Oregon zoning ordinances in the past because of the City’s proximity to Bandon and because 
Gearhart is a small coastal community, approximately the same age as Port Orford, with only a slightly 
greater population.  Bandon and Gearhart have faced a similar pressure for over development or 
undesirable development as Port Orford is now facing, and each wished to preserve its historic and small 
town character.  In doing so, each has adopted extensive zoning ordinances controlling building height 
and the nature of development. 
 
The maximum height of any structure in Gearhart is 40 feet for non-residential buildings (agricultural 
buildings, storage facilities, etc.) and 30 feet or two stories, whichever is less, for residential and 
commercial buildings.  The maximum height of any structure is Bandon is 45 feet in the heavy industrial 
(HI) zone; otherwise the maximum height of all buildings in Bandon is 24 - 28 feet, with allowable 
heights of 35 feet as a conditional use. 
 
The City of Gearhart zoning code can be reviewed at www.cityofgearhart.com/general/page/city-
planning-public-works.  The City of Bandon zoning code can be reviewed at 
www.cityofbandon.org/general/page/planning-codes. 
 
 



Calculating optimal building height 
 
The optimal height of a building should be limited by the available access to natural light and circulation 
of fresh air (“light and air”) and not by a subjective esthetic sense of building scale.  Access to light and 
air has become an important Federal Housing Administration criterion when evaluating financing for 
mortgage insurance. 
 
The American Planning Association (www.planning.org) suggests allowable building height should be 
limited by the intersection of lines that begin at the side of the property, extending upward at a forty-five 
degree angle.  The point where the lines meet is the maximum desirable building height to ensure every 
building has access to adequate light and air, and as a method for establishing the scale of buildings 
suited to the character of a neighborhood.9 
 
This would be unworkable in Port Orford because each lot could have a unique allowable building 
height.  The City of Port Orford Municipal Code (“Municipal Code”) mandates a minimum lot width of 
fifty (50) feet, and setbacks of five (5) feet for side yards.  This can be used as the baseline for setting an 
optimal building height using Pythagorean theory for calculating the height of an iscoslese right triangle 
where the hypotenuse of the triangle forms its base (height = width of base/2).  For a lot fifty feet wide, 
optimal building height would be 25 feet. 
 
Many lots within Port Orford are larger than the minimum requirements and can support taller buildings 
without appearing to be out of character with the neighborhood.  The cities of Bandon and Gearhart 
accommodate lot size disparities by allowing taller buildings in exchange for greater side and rear yard 
setbacks, up to a maximum allowable building height.  For Port Orford, with its narrow side yard 
setbacks and shallow rear yard setback, requiring increases in side and rear setbacks by two (2) feet for 
every additional one (1) foot of building height, up to a maximum height of 28 feet, would maintain the 
building’s scale in relationship to lot size, and remain in character with surrounding properties. 
 
Public safety 
 
Fires 
 
Public safety is the most important consideration when setting allowable building height.  In Port 
Orford, fire safety depends on two factors: water availability and consistent water pressure in the mains, 
and the capabilities of the Port Orford Rural fire Protection District.  According to multiple 
conversations with Fire Chief David Duncan 11, the equipment currently in service in the Port Orford 
Fire Department can reach as tall as ~30 feet at maximum extension (a 24 foot ladder with a 6 foot 
extension). 
 
Port Orford has a limited water supply during the dry summer months.  It was suggested that 
developments could erect on-site storage facilities to store adequate water for fire suppression.  In 
addition to the question of how desirable it might be to have private water reservoirs located throughout 
the city, the size of each reservoir depends on the size each reservoir must be to hold sufficient water to 
completely extinguish a fire and cannot be legislated. 
 
The City cannot account for forty (40) percent of its municipal water supply.  This may have an 
additional impact on whether or not the City can maintain an adequate water supply and adequate water 
pressure at the mains to extinguish a large fire at any time of year. 
 



It was suggested the City could require development fees to upgrade the city water delivery system(s).  
Such plans are workable for new subdivisions or to prepare vacant land for development, but how to 
fairly set development fees in established areas, such as the 10-MU zone, is difficult to imagine.  Either 
the first new development would pay all costs of upgrades, or the City would be forced to make the 
improvements financed by a new bond issue with the hope of recovering the costs through future 
development fees. 
 
Earthquakes 
 
The Municipal code does not require earthquake resistant construction standards nor does it require 
retrofitting existing structures with earthquake resistant technologies. 
 
The planning commission recently updated the Comprehensive Plan to address coastal hardening for 
earthquake-related natural disasters when the Oregon Department of Geology and Mineral Industries 
(“DOGAMI”) issued new hazard maps and data (www.gis.dogami.oregon.gov/maps/hazvu/) 
 
The most important data in the DOGAMI earthquake damage projections was the soil composition and 
the probability of the area receiving significant shaking.  The alluvial soil underlying Port Orford would 
be expected to experience liquefaction and not be able to support the weight of large structures, and the 
hillsides and bluff-like terraces would be expected to experience significant movement causing large 
landslides. 
 
The energy released by an earthquake is amplified by the height of a building, making the upper stories 
shake more violently than the ground.12, 13  Without earthquake resilient construction technologies, there 
is a high probability that structures taller than two stories or 35 feet will experience significant damage 
to their upper stories in earthquakes stronger than 5.8 Richter, and most structures will completely 
collapse in a Cascadia event. 
 
The planning commission made a decision to not require earthquake hardening in new construction or 
whenever a building underwent significant remodeling or reconstruction.  The commission’s decision 
was based on the projected costs of mandating earthquake resilient construction technologies that would 
drive up the cost of construction, limiting opportunities for economic growth. 
 
In the event of a moderately strong local earthquake, taller buildings and more dense development (i.e., 
apartments, condominiums, hotels, and etcetera) would be expected to yield mass casualties.  To 
minimize injury and loss of life, the City should prohibit buildings taller than two stories. 
 
Failure of planning commission 
 
The failure of the City planning commission should not go without public comment.  The City of Port 
Orford is authorized by Oregon Revised Statutes to create a city planning commission.  The City of Port 
Orford Planning Commission is established by the Municipal Code.  The duties and responsibilities of 
city planning commissions are established in Oregon Revised Statues.14  When the City Council 
unanimously approved an order directing the planning commission to reduce building heights in all City 
zoning districts 15, the State or Oregon does not provide the commission the authority to refuse that 
directive, and by returning a different recommendation, the planning commission failed in its 
responsibility to Mayor and Council. 
 



The planning commission failed the Council by not adopting wording that satisfied Council’s 
instructions.  Council is the decision making authority in Port Orford, and it is Council’s prerogative to 
decide to adopt new standards, modify the recommendations of the planning commission, or reject the 
proposed changes altogether. 
 
Summary 
 
Individuals, corporations, or associations who have purchased developed or undeveloped land to hold in 
speculation of greater profitability have done so without regard to the best interest of the City of Port 
Orford.  Land held in speculation reduces the taxable base, pushes development into less desirable areas, 
and handicaps the Council’s duty to control and direct the orderly growth of Port Orford. 
 
It would be hard to argue damage to those who hold land on speculation by reducing allowable building 
heights because the land retains value; the land is not being rezoned for a different, less marketable use; 
and the market value of the land is unknown because it is, by definition, not being offered for sale. 
 
Attractive, desirable and spacious housing can be designed and constructed within the 25-28 foot height 
limitations.  To suggest that people who want to live in Port Orford would decide to live elsewhere 
because they cannot live in, build or buy a towering home is ludicrous on the surface, and unsupported 
by fact. 
 
The goal of limiting residential or commercial buildings to a single one-size height is impractical and 
commercial structures should be allowed to be slightly taller than residential structures, however, 
commercial structure should not overwhelm residential buildings in scale or mass, and should not be too 
much taller than residences. 
 
Emergency services cannot be objectively determined at this point in time, however, in general, based 
on conversations with the Fire Department, it appears the department's equipment can only extend to a 
maximum of 30 feet and allowing buildings to be taller than the equipment on hand to fight fires would 
not be in the best interests of public safety.  Chief Duncan may be more explicit by the time this issue is 
reopened for Council consideration. 
 
Recommendations 
 
I respectfully urge Council to make the following changes to the allowable building height in the City of 
Port Orford: 
 
1. Include a statement accompanying these changes to the effect that it is the intent of these height 

regulations to secure safety, to provide adequate light and air, to protect the character of the City’s 
zoning districts, and to protect the interest of the general public for economically important views. 

 
2. Approve a maximum height of 25 feet for all residential dwellings across all zoning districts where 

residential dwellings are a use permitted outright or permitted as a conditional use. 
 
3. Approve a maximum height of 30 feet for all commercial retail buildings across all zoning districts. 
 
4. Approve a maximum height of 45 feet for all public utility facilities across all zoning districts. 
 
5. Approve an exemption for the Port District allowing commercial buildings to 45 feet in height. 



 
6. Approve a provision for permitting conditional uses allowing one (1) foot of additional residential 

building height in exchange for an additional two (2) feet of side and rear set back, up to a maximum 
height of 28 feet. 

 
7. Approve a resolution directing all members of their planning commission to attend State sponsored 

training for planners and planning commissions.  In the past, this training has been voluntary but 
should now be made mandatory. 

 
 
Respectfully yours, 
 
/s/ Kevin B McHugh 
 
Kevin McHugh 
Port Orford, Curry County, Oregon 
 
cc:  Terrie Richards, Port Orford City Administrator 
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